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10 L. Ed. 579. When the court is equally divided, the judg- 
ment will be affirmed, with costs. Bauer v. Texas & P. R. Co., 

131 U. S. 430, 9 Sup. Ct. 795, 33 L. Ed. 209; Moffitt v. Miller, 
34 L. Ed. 539. Equal division of the court on motion for re- 
hearsing of judgment rendered, leaves that judgment in force, 
and does not result in affirming the judgment of the lower court. 
Carmichael v. Eberle, 177 U. S. 63, 20 Sup. Ct. 571, 44 L. Ed. 
672." Taylor on Jur. & Proc. of U. S. Sup. Ct. § 441. 

The other grounds assigned for a rehearing involve questions 
already considered, and upon which the court was divided. 
For these reasons, the prayer of the petition is denied. 

Note. 

The decision in this case was discussed at length in an editorial in 
13 Va. Law Reg. 810. 



Burton v. HadEn et al. 
March 12, 1908. 
[60 S. E. 736.] 

1. Deeds — Construction. — A deed recited that it was conceded by 
the grantor that the grantee had title to an undivided two-thirds in- 
terest in the property, and that the grantor disclaimed any interest 
or claim to that interest admitted to be vested in the grantee, but that 
whatever should be the grantor's interest in the land it was the intent 
of the deed to convey the whole of her interest be it one-third or 
more. Held, that the deed showed the recognition of an undisputed 
right, and not the intent to compromise doubtful rights. 

2. Equity — Mistake of Law — Relief — Maxims. — Ordinarily a mis- 
take of law, pure and simple, is not ground for relief, but the doctrine 
"Ignorantia juris non excusat" is confined to mistakes of the general 
rules of law, and has no application to mistakes of persons as to their 
own private legal rights. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 19, Equity, §§ 
15, 16.] 

3., Cancellation of Instruments — Grounds — Mutual Mistake of Law. 
— Where a person is ignorant or mistaken in respect to his private 
legal interests, and enters into a transaction, the legal scope and 
operation of which he correctly understands, for the purpose of 
affecting his assumed rights, equity will grant relief, treating the mis- 
take as analogous, if not identical, with a mistake of fact; and hence, 
where a person who owned a fee-simple estate in land believed her- 
self the owner of only a one-third interest, and conveyed her entire 
interest under that mistaken belief to a grantee laboring under the 
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same mistake for a grossly inadequate consideration, equity will set 
aside the conveyance. 

Error to Circuit Court of City of Lynchburg. 

Bill by Eugenia L. Haden and others against Belle G. Burton 
to set aside a deed. Decree for plaintiffs, and defendant brings 
error. Affirmed. 

Wilson & Manson and F. W. Whitaker, for plaintiff in error. 
Daniel Harmon and L. 0. Haden, for defendants in error. 

Keith, P. The bill in this case was filed by Mrs. Eugenia L. 
Haden against Belle G. Burton and Gabriella T. Burton, heirs at 
law of E. H. Burton, the object of which is to set aside and annul 
a conveyance made May 20, 1904, by Mrs. Hayden to E. H. 
Burton. This deed is as follows : 

"This deed- made this 20th day of May, 1904, between Eu- 
genia L. Haden, party of the first part, and E. H. Burton, party 
of the second part: 

"Witnesseth: That for and in consideration of the sum of 
nine hundred dollars, the receipt of which is hereby acknowledged 
by the said party of the first part, evidenced by the bond of said 
party of the second part for the said sum of $900.00, bearing 
even date herewith and payable to the said Eugenia L. Haden 
one year after date, with interest from date, for the payment of 
which a vendor's lien is hereby especially reserved on the land 
herein conveyed, the said party of the first part hath granted, 
sold and conveyed, and by these presents doth grant, sell and 
convey unto the said party of the second part, with general war- 
ranty of title, all the right, title and interest of the said Eugenia 
L. Haden, party of the first part, which said party of ti.e first 
part acquired under the last will and testament of M. L. Burton 
deceased, by the exercise of the power of appointment vested in 
said M. L. Burton, in and to that certain tract of land situate, 
lying and being in Campbell county, containing 340 acres, more 
or less and described as follows: 

"It being the same tract of land which was conveyed by Mad- 
ison Haden in trust for the benefit of the said M. L. Burton, 
deceased, with power in said M. L. Burton to appoint by her 
last will and testament one of her brothers or sisters to the re- 
mainder interest therein, after the death of said M. L. Burton, 
deceased, by deed dated February 6, 1891, and of record in the 
clerk's office of the county court of Campbell in Deed Book 55, 
page 209. The power of appointment contained in . said deed 
having been exercised by said M. L. Burton, deceased, in favor 
of the said party of the first part, in her last will and testament, 
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which said will is recorded in the clerk's office of the corporation 
court for the city of Lynchburg in Will Book J, p. 275. To 
which deed and will reference is hereby made. 

"To have and to hold unto him, the said E. H. Burton, his 
heirs and assigns forever. 

"It is conceded by said Eugenia L. Haden, party of the first 
part, that said E. H. Burton, has title to an undivided two-thirds 
interest in the above-described property. And the said Eugenia 
L. Haden hereby disclaims any interest or claim to the said un- 
divided two-thirds hereby admitted to be vested in said E. H. 
Burton. 

"Whatever be the interest of the said Eugenia L. Haden in 
and to said tract of land, it is the intent of this deed to convey 
the whole of her said interest, be the same one-third or more, to 
the said E. H. Burton. 

"The said party of the first part hereby covenants with the 
said party of the second part that she is seized of said property 
in fee simple ; that she has the right to convey the same ; that 
she has done no act to encumber the same ; that said 
property is free from incumbrances ; that the said party of 
the second part shall have quiet and peaceable possession of the 
same ; and that she will execute such other and further as- 
surances of title as may be requisite." 

Without discussing the pleadings, it is sufficient to say that the 
bill claimed that the deed should be set aside, if for no other 
reason, upon the ground of mutual mistake as to the interest and 
title of the grantor in the tract of land which was the subject 
of the conveyance. 

We do not deem it, necessary to set out the wills and deeds, 
by force of which the title to the 340 acres embraced in the deed 
from Eugenia L. Haden to E. H. Burton became vested in the 
grantor in that deed. It is beyond doubt that at the date of the 
conveyance Eugenia L. Haden was the fee-simple owner of the 
340 acres of land ; that she believed that she had title only to an 
undivided one-third interest therein; and that the most favorable 
position in which the grantee can be placed is that the mistake 
was mutual, and that the grantee as well as the grantor dealt 
with the subject-matter in the honest belief that she was the owner 
of an undivided one-third, and that he was the owner of the re- 
maining undivided two-thirds interest in that tract. 

It appears from the evidence that this deed was prepared by 
counsel for E. H. Burton, the grantee; that Burton carried the 
deed to Mrs. Haden ; that he took her before a notary in Camp- 
bell county, by whom her acknowledgment was taken ; that the 
relations between the grantor and grantee had been of the most 
intimate and confidential character ; that she had implicit con- 
fidence in him and in his judgment, and frequently advised and 
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counseled with him about business affairs. It appears- that Mrs. 
Haden knew that the will of Mrs. Burton under which this 
tract of land had passed had been drawn by A. H. Burroughs, 
one of the ablest members of the Lynchburg bar. She knew 
also that E. H. Burton had consulted with Burroughs with re- 
spect to the title to this land ; and when, therefore, in the course 
of negotiations with her, Burton stated that she owned only an 
undivided one-third interest in the land, she relied on that state- 
ment, and believed it to be true, and also accepted as true Bur- 
ton's statement as to the value of the tract, which was placed at 
$2,700, and her interest of one-third at $900. So that, when all 
of these circumstances are considered, we repeat that the most 
favorable position in which E. H. Burton can appear in this rec- 
ord is that of having participated with his grantor in a mistake 
common to both. 

It appears from the deed itself that the grantor was of opinion 
that she had title to only an undivided one-third interest, and 
that E. H. Burton, the grantee, already had title to the remaining 
two-thirds interest. 

The judge of the circuit court, upon the evidence, ascertains 
the fair value of the land to be $5,000, which seems to be the re- 
sult of an average of the estimates placed upon it by the wit- 
nesses. Upon this basis the one-third interest would be worth 
something more $1,600, for which the grantor only received $900; 
but by what was, without doubt, a mistake common to both, the 
grantor conveyed her entire interest, which was, as we have seen, 
a fee simple in the entire tract for $900, so that she received for 
this farm less than 20 per cent, of its value. 

The circuit court set the sale aside, and from its decree an ap- 
peal was allowed. 

The contention of appellant is: First, that the deed was a 
compromise of doubtful rights; and, second, that if the parties 
acted under a mistake, it was a mistake, not of fact, but of law, 
against which a court of equity will not relieve. 

We do not think the claim that the deed was the result of a com- 
promise of doubtful rights can be maintained. It presents none 
of the elements of a compromise. The grantee claimed a two- 
thirds interest in this tract of land, and obtained the whole of it. 
The grantor, under a mistake as to her rights, undertook to con- 
vey an undivided one-third interest, for which she received rather 
more than half of its value. It is true that the language of the 
deed is very clear: "It is conceded by said Eugenia E. Haden, 
party of the first part, that said E. H. Burton has title to an un- 
divided two-thirds interest in the above-described property. And 
the said Eugenia L. Haden hereby disclaims any interest or claim 
to the said undivided two-thirds hereby admitted to be vested 
in said E. H. Burton." That is not the language of the compro- 
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tnise of a doubtful right ; but is the recognition of an undisputed 
right which she, acting under a mistake as to her title, was of 
opinion had already vested in her grantee, and in which she, 
therefore, had no interest, and over which she had no control. 
It is true that the deed continues : "But whatever be the interest 
of the said Eugenia L. Haden in and to said tract of land, it is 
the intent of this deed to convey the whole of her said interest, 
be the same one-third or more, to the said E. H. Burton." But 
the deed is to be construed as a whole ; and it is inconceivable that 
the grantee, with knowledge as to the condition of her title, and 
that she was the owner in fee simple of the entire tract, would 
have parted with it for the consideration named in the deed. 

This brings us to consider whether or not the mistake under 
which the parties acted in this case was one against which a 
court of equity will grant relief. 

There is a very full and interesting discussion of this subject 
in Pomeroy's Eq. Jur. (3d Ed.) § 841. et seq. The doctrine 
seems to be well settled that, in general, a mistake of law, pure 
and simple, is not an adequate ground for relief. But it has 
been held by judges of the highest ability that the general doc- 
trine embodied in the maxim "Ignorantia juris non excusat" is 
confined to mistakes of the general rules of law, and that it has 
no application to the mistakes of persons as to their own private 
legal rights and interests. Pom. Eq. Jur. § 842. 

In Cooper v. Phipps, L. R. 2 H. L. 149, A., being ignorant 
that certain property belonged to himself, and supposing that it 
belonged to B., agreed to take a lease on it from B. at a certain 
rent. There was no fraud, no unfair conduct. All parties 
were equally aware of the facts. The House of Lords 
set aside the agreement on account of mistake, a majority of 
the judges calling it a mistake of fact. Lord Westbuiy, 
in the course of his opinion said: "In such a state of things 
there can be no doubt of the rule, of a court of equity with regard 
to the dealing with that agreement. It is said 'ignorantia juris 
haud excusat'; but in that maxim the word 'jus' is used in the 
sense of denoting general law, the ordinary law of the country. 
But when the word 'jus' is used in the sense of denoting a private 
right, that maxim has no application. Private right of ownership 
is a matter of fact. It may be the result also of matter of law; 
but, if parties contract under a mutual mistake and misappre- 
hension as to their relative and respective rights, the result is that 
that agreement is liable to be set aside as having proceeded upon 
a common mistake. Now that was the case with these parties. 
The respondents believed themselves to be entitled to the prop- 
erty. The petitioner believed that he was a stranger to it. The 
mistake is discovered, and the agreement cannot stand." 

In Livingstone v. Murphy, 187 Mass. 315, 72 N. E. 1012, 105 
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Am. St. Rep. 400, it is said : "A mistake as to the ownership of 
land is a mistake of fact in regard to which equity will grant re- 
lief, although the mistake arose from an erroneous view of the 
legal effect of a deed." In the course of its opinion the court 
further said : "The mistake was mutual, and it was one of fact, 
namely, as to the ownership of the northerly lot." The court 
adopts the language of Lord Westbury already quoted that: 
"Private right of ownership is a matter of fact. It may be the 
result also of matter of law ; but, if the parties contract under a 
mutual mistake and misapprehension as to their relative and re- 
spective rights, the result is that that agreement is liable to be 
set aside as having proceeded upon a common mistake" — and 
then proceeds : "And this is so, although the mistake arises from 
an erroneous view of the legal effect of a deed in the chain of 
title. Against such a mistake equity will relieve." 

In Webb v. City Council of Alexandria, 33 Grat. 168, Judge 
Christian says: "While it is the general rule that mistakes in 
matter of law cannot be admitted as ground of relief, it is not 
a rule of universal application, especially in courts of equity. It 
is not an absolute and inflexible rule, but has its exceptions, 
though such exceptions, in the language of Judge Story, are few, 
and generally stand upon some very urgent pressure of circum- 
stances. If the maxim is used in the sense of denoting general 
law, the ordinary- law of the country, no exception can be ad- 
mitted to its general application; but it is otherwise when- the 
word 'jus' is used in thosense of denoting a- private right. If 
a man, through misapprehension or. mistake of the law, parts 
with or gives up private right of property, or assumes obligations 
upon grounds upon which he would not have acted but for such 
misapprehension, a court of equity may grant relief, if, under 
the general circumstances of the case, it is satisfied that the 
party benefited by the mistake cannot in conscience retain the 
benefit or advantage so acquired." 

The conclusion reached by Pomeroy in section 849 seems to be 
in itself reasonable, and to be supported by the highest authority: 
"Whenever a person is ignorant or mistaken with respect to his 
own antecedent and existing private legal rights, interests, es- 
tates, duties, liabilities, or other relation, either of property or 
contract or personal status, and enters into some transaction, the 
legal scope and operation of which he correctly apprehends and 
understands, for the purpose of affecting such assumed rights, 
interests, or relations, or of carrying out such assumed duties Or 
liabilities, equity will grant its relief, defensive or affirmative, 
treating the mistake as analogous to, if not identical with, a mis- 
take of fact. It should be carefully observed that this rule has 
no application to cases of compromise, where doubts liave arisen 
as to the rights- of parties, and they have intentionally entered 
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into an arrangement for the purpose of compromising and set- 
tling those doubts. Such compromises, whether involving mis- 
takes of law, or of fact, are governed by special considerations." 

We are of opinion that there is no error in the decision of the 
circuit court, which is affirmed. 

Affirmed. 

Note. 

An examination of the authorities will show that the general rule 
that equity will not correct a mistake of law, has been so greatly 
modified that considerable doubt seems to exist as to whether it can 
now be called a general- rule. Among these many modifications may 
be mentioned the rule that where the complainant has been led 
into the mistake of law by the misrepresentations of the defendant, 
or where defendant takes advantage of the complainant's ignorance 
in a matter of law, equity will grant relief; so also where there has 
been a defective attempt to put into writing the terms of the agree- 
ment actually made; where there are other grounds for relief aside 
from the plain mistake of law; where a plain and palpable rule of 
law has been mistaken; where one party to the contract is ignorant 
of his private rights and titles; where the parties to a contract stand 
in unequal relations; and many others. 

Kerr on Fraud and Mistake, page 398, v says: "The maxim igno- 
rantia juris non excusat is not universally applicable in equity. If 
the word jus be used in the sense of denoting general law, the 
ordinary law of the country, no exception can be admitted to the 
general application of the maxim; but it is otherwise when the word 
is used in a sense of denoting a private right." This distinction may 
go far to reconcile the apparent conflict of law in the various cases. 
See also, Bispham's Eq., § 187; Story Eq. Jur., p. 113, n; Cooper v. 
Phibbs, L. R., 3 H. L. Cas. 170; Beauchamp v. Winn, L. R., 6 H. L. 
Cas. 223; Macknet v. Macknet, 29 N. J. Eq. 54; Webb v. Alexandria, 
33 Gratt. (Va.) 168; Zollman v. Moore, 21 Gratt. (Va.) 313; Broadwell 
v. Broadwell, 6 111. App. 599; Brown v. Rice, 26 Gratt. (Va.) 467; 
Hunt v. Rousmaniere, 1 Pet. (U. S.) 1. 

The following is taken from the annotation to this case in 66 Cen- 
tral Law Journal 373, and seems to fully cover the point here involved. 

The rule is well settled that equity will not relieve against mistakes 
of law, but there are so many exceptions to the rule that no little 
confusion has resulted. Where justice demands it, the courts have 
ever been ready to .find ground for an exception to the rule, which 
will give relief. The rule is stated as follows in 16 Cya 75: "No 
general principle can be stated which will harmonize the cases. 
While the rule has been too often declared to be ignored, it seems 
to be founded upon a misconception of the maxim to which it is 
addressed and the efforts of the courts to engraft exceptions have 
led practically, in many cases to an annulment of the rule itself. In 
most cases where the rule is applied relief would have been denied 
under similar circumstances were the mistake one of fact. There 
are cases where one or both parties acted merely in ignorance of the 
law, with opportunity to inform themselves. A similar neglect as to 
a matter of fact would bar relief. Of course, to correct every transr 
action entered into with ignorance of the law would destroy the law 
itself by making it in each case what a party to be effected thought 
it was or ought to be. In cases, however, where both parties enter 
into the agreement, basing it on a mistaken assumption of the law 
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Telating to it, and are thus drawn into an arrangement different from 
that they had in contemplatipn, the courts would with more or less 
frankness find some means of affording relief." 

Eaton on Equity, page 258, lays down the rule as follows: "There 
are qualifications to the general rule, which have given rise to an 
equitable jurisdiction to relieve on the ground of mistake of law. 
Many cases can be cited directly opposed to this jurisdiction but 
there is a long line of specific authorities, most of them undoubtedly 
correct in which relief for mistake of law has either been granted, or 
deemed to be a proper head of equity jurisdiction. All of these 
cases will, upon examination, be found, not upon the consideration 
of a mere mistake of law, stripped of all other circumstances, but 
upon an admixture of other ingredients going to establish misrepre- 
sentation, imposition, abuse of confidence, undue influence, mental 
imbecility, or that sort of surprise which equity uniformly regards 
as a just foundation for relief." Thus it has been held that equity 
will relieve from mistakes of law where they are accompanied by 
special circumstances, such as misrepresentation, undue influence, or 
misplaced confidence. Haden v. Ware, 15 Ala. 149; Boggs v. Har- 
grove, 16 Cal. 559; Sands v. Sands, 112 111. 225; Hollingsworth v. 
Stone, 90 Ind. 244. It is held in Lane 'v. Holmes, 55 Minn. 379, that, 
if a 'mistake of law' pure and simple, there is generally no remedy, 
but relief may be afforded in equity, if the surrounding circumstances 
are of such a nature that the adverse party is seeking to" avail himself 
of the opportunities afforded by a mistake, and is attempting to en- 
force an unconscionable advantage without consideration, provided 
the other party is not blamable. It is further held, in that case, that 
equitable relief can be granted if there is a mistake of fact, or a mis- 
take of law and fact combined, especially if it does not result in in- 
jury to the opposite party." 

If the mistake is one of law and fact, though the latter is the re- 
sult of the former, it has been held relief will be granted when justice 
and equity require it. Follman v. Curtis, 51 Me. 140. In Dietrich v. 
Hutchinson, 73 Vt. 134, the following language is used: "It is an 
unquestionable principle of equity that when an instrument is drawn 
and executed that was intended to carry into effect an agreement pre- 
viously made, but which by mistake of draughtsman either as to law 
or fact does not fulfill the manifest intention of the parties, equity 
will afford relief because the execution of agreemen ^airly and legally 
made is a peculiar branch of equity jurisdiction and if an instrument 
intended to execute the agreement is for any reason insufficient for 
that purpose the agreement remains as much unexecuted as though 
one of the parties had refused altogether to comply with it and a 
court of equity will grant relief as much in one case as in the other." 

Another distinction on this subject has long been recognized. 
Equity will not grant relief where the instrument executed is that 
agreed upon by the parties, even though it may have a legal effect 
different from that intended, especially where the mistake was mutual. 
Hunt v. Rousmanier's Adm'rs, 8 Wheaton, 174. 



